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1202! 6C2-60Oc) 

August. 1.0, 1.990 

BY H W  

Lawrence M. Noble, Esq. 
General Co~insei.  
Federal E l . e c t i o n  Commission 
9 9 3  E S t r e e t ,  N . W .  
Washington, D. (1. 2 04  6 3  

Re: Matter Under Review 4766 

Dear ivlr. N ~ ~ b l e :  
L '  As c~xmss1  fo r  Senator  Mit ,ch McConriell, I c .  

r e s p e c t f u l l y  reques t  t h a t  t h e  Commission promptly d ismiss  
Senator ?$c;:cnnell a,s a respondent from Matter TJnder Review 
4 ' 7 6 6 .  Seriacor McConne:!.l w a s  n o t i f i e d  cjf his a l l e g e d  s t a t u s  a s  
a respsndeiit by  the Commi.ssion's l e t t e r  C J ~  July 2 ,  1958, from 
F .  Andrew Tarley t o  Senator  M i t c h  McConn.el.1. B y  l e t t e r  da ted  
J u i y  2 4 !  1 9 9 8 ,  t h e  Commission ex;end&i the  time f o r  t h e  
S e n a t o r  t o  respond u n t i l  Au.gust 10, 1 3 9 8 .  

Apparently by ovcrs.i.yht or  design, t h e  Commission 
s+- ~ - has added Senat-or McConnei.1 t o  PcUR N o .  4 7 6 6  a.s a 
Respondent. Sena tor  McConne11 shou2.d be d;ismissed from t h i s  
ma t t e r  fo r thwi th  f o r  any of t he  foliowing reasons :  !i) t he  
Speech o r  Debate Clause i n  Article 1, Sect ion  6 of tk!e 
Constitution c'f t he  UniZeed S t a t e s  proh l .b i t s  t h e  Comnission 
i r o n  ques t ion icy  -- - much less sanc t ion ing  -~ t h e  Senator  i i i  
confiect. i o n  w i t h  l e g i s l a t i v e  a c t  i v i t . y ,  inc luding  t h e  
l e g i s l a t i v e  di .scussions a l l e g e d  i n  t h e  complaint;  (ii) t h e  
i s i: uc ad vz I t i B emen t s a 1 1. eged I y p 1 anxed. by t h e  t o ha c c: o i ndu s t r y 
a r e  o u t s i d e  t h e  scope of t h e  Fe.6e.ral E lec t ion  Campaign Act of 
1071, a s  amencied (IIF'ECA") ; i i j . i> b:-ca.use t h e  Senator  i s  not  
and w i l l  n o t  be a candida te  fo r  f ede ra l  o f f i c e  i n  1.998, he has 
rece ived  no i r i -k ind  c o n t r i b u t i o n ;  beca~zse he has not and w i l l  
not  pay f o r  any ot t h e  advert isements  a t  i s s u e ,  he has %-a& no 
iri-kind :mntr:..bution; (iv) r.he Seiiator d.id not engage i n  
coord ina t ion  :rega.rding t h e  advert-isements w i t h  any tobacco 
com.paily r e p r e s e n t a t i v e  o r  w i t h  ar?.i/ campaign; and (v i  t he  
complaint I . s  o therwise  d e f i c i e n t .  
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% u e f o r e  addresa i  each ci: t hese  point.s ,  we no te  t h a t  
,_ it-: aav e L' i: i sen:: nt s pu rpo r d i i ;  at issue h e r e  have not v e t  r u n ;  
r a t n e r  the <:lai!:i. is  tlhat :?y are uiarir:ed "to be run 1.n the 
fall. after t h e  acrit icai  vo te"  rjn r:.ht: l eg i  r.ioi?. !National 
Cex!.er fo:r  ';'obacc:o.- Free K . i d s  . ttc:' 6 / 2 3 / 9 8  at p.1,) TI!us, 
ti1i.s purpor ted  z1ai.111 is a t  be niizre.ly h y p o t h e t i c a l ,  or  a t  
w @ r s t  ari e f f o r t  t o  intimidate t.he i i i d u s t r y  Respondents o u t  of 
tfxer.c:isiac~ their F i r s t  Armndmenc r i g h t s .  But even i f  i t  were 
appropriat::? E C J ~  ;.he ComlThiSSiCri  to cons ider  such hypo the t i ca l  
cLaims, t h e  c l a i :n s  against. Senator Kc:Connell are completely 
merit less.  

L. , ~. . 
. ,  

1. The Speech or Debate Clause Prohibits 
Questioning the Senator  with Respect to the 
Legislative Discussion Referred in the 
__ C O W 2 2 L 1 k ~ L  ._._____.I__-- 

Senat.or- M c C o : - : n ~ l l  l-s mentioned bi i  t h e  comp!.aint f o r  
one and only one reasox: his ajleged remarks to Senate  
c :o l leagues  regc-irai.ng 1egisiat.ion pending before the Senate. 
'That speech is absolutely privi, lcrjed under t h e  Speech or  
Debate C l a i i s e  c iE the C:onstitution: "Fox any Speech o r  Debate 
in e i t h e r  House, [Seriators and Representa t ives j  s h a l l  n o t  be 
ques t ioned  i n  irny o t h e r  P lace .  'I LJ. S .  Const. A r t .  I ,  
Sec t ion  6 ,  cl. 2 :  Eastland v.  Ilni!ied S ta tes  Serviceman's 
Fund ,  421 l i . S .  491, 5 0 3  ( 1 9 7 5 3  . Tht? Siqreme Court has r ead  
the :lause "broadly t.0 e f f ec tua te  i c . s  purposes . ' I  Chi ced 
States v. John:;on, 3 8 3  U . S .  1.69, 180 i l 9 6 6 ) .  'The C!.ause 
appl.ies to cornmunications ;.hat a r z  "an integral part of the 
d e l i b e r a t i v e  a d  cornrnunicat.Fve process2s" by which Congressmen 
participate in legislative act. ivi . ;y.  G r a v e l  v. U n i t e d  States ,  
40.9 i J . S .  6 0 5 ,  ,325 (1.972). 

Th2 immunity aspect of the C l a i . i s e  sx t ends  not only 
tc; speech or! :-he Senate  f:.onr i?~:-. <ilsc: to a Senator 's  
con .,re r s a t .ions v i  i c h h i s S e 11 at s c 3 1 1 E a g1.i e s about pc: rid !. i:q 

s l a t i s n .  :>ee E a s t l a n d ,  421 U . S .  a t  583 ( p r i v i l e g e  

3: (1.9'72 i ipi-i.vilege proreccs s t a t emen t s  i n  corrrrnitt.e<? 
reports) ; Gra-~~el, 498 U.S.  ac 5i5-16 ip r i i i i l ege   protect.^ 
c:ocdlxct ar. suk::comiiii.t;tee meetings) . Acccxdingly, Senator 
M c ; C o n n e i l ' s  a l l e g e d  remarks c:;aniior. be the basis  f o r  any 
r;tir;ction by any body ( i n c l u d i n g  this Gmmissioi:! under any law 
( i.nc1.udirig the Federal Elec';:i.on C:irngai.gn Act) . 

,. 
tects c::ommictee subpoenas) ; L b c ?  v. McM1'12a11, 412 U . S .  l iG6, 

Mo:'cox.rer, t h e  Spi;'!?~)' 01 ::iebat:? C i a u s e  ais!:; p~ai:j.bit.:; 
ar:y i .ncfuiri< by the C c z i m i : ~ s j . o n  or Ciiiyone else concerr:ir:q 

in connecti.or; w i . ~ h  t h e  conslderation of legis la t : io: i .  i:.ravei I 

statei;ienr.s nmicie by Sena, tors ,  Repi-rsr : - i ta t ives ,  and t..iie:~-r s'ia:fs 
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Ai.lyust I O ,  1.398 

4 0 8  E.S. a t  6 1 6 - 1 7 .  The broad language of t h e  c l a u s e ,  
p r oh ib j. t:. i 12.9 I' ques t  ion [ i. ng ? 'I c; f S e na t 01's and Represent a t  i ve  s 

House" confi3:ins t h i s  p r e r i u s i o n .  See East land ,  4 2 1  i J .S .  a t  
5 0 3 ;  Gravel., 4 0 E  U.S. a r  6 1 6 .  IiIdeeci, t h e  Commission st~aff's 
deci.sicjn t o  seek. a response from Senator  McConnell in t h i s  MUR 
v i o l a t e s  !:hi. C'pe:ech o r  Debate ciause. 

1, 1;: ' any p?.ace" regard ing  any "Speech o s  Debate i n  e i c h e r  

G r a v e l .  i s  i l l u s t r a t i v e .  Seria.tor Gra-vel had 
implroperly rece ived  copies  of the  "Pentagon Papers ,  '' ii 
document c l a s s i f i e d  as "Top Secre t  Sensit:ive, 'I A s  C:hai.irman of 
the Subcomrnittei! on Building and (Grounds of the Senate Public 
i.jorks Coinmittee - - which had no appar$?nt. j u r i s d i c t i o n  over  the 
Perit:agon .- - Senator Gravel uni.la;er-aLly convened a meeting t h e  
evening of June 2 9 ,  1 9 7 1 ,  at which he read exce rp t s  from t h e  
papers  and placed a l l  4 7  iTolumes i r i  ?.he pub l i c  r eco rd .  A 
grand j u r y  i n v e s t i g a t i n g  possible cr imina l  conduct r e l a t i n g  t o  
t h e  r e l e a s e  of -the documents s.ubpoenaed Dr. Leonard S .  
Rodberg, w h o  ha.3 been added co Senator  Grave l ' s  s t a f f  on 
June 2 9 ,  1971., 2nd Senator  Gravel moved t o  qu.ash t h e  
subpoenas. The C o u r t  deemed 'I i n c ~ o n t r o v e r t i b l e "  Senator  
Grave l ' s  argument t h a t  t h e  Speech or Debat.? c l ause  gave him 
irnminity from subpoena "for t he  events  Chat occurred a t  t h e  
subcommittee meeting. 'I 4116 U.S. at. 615-16. Fur the r ,  t h e  
C'0ui-t held  ::!.at the immunity extended t o  D r .  Rodberg. Id. a t  
6 1 7 .  The i r i i m u n i t v  extends t o  " ' t h i n g s  g e n e r a l l y  done i n  a 
s e s s i o n  nf t.hr House by one of its members i n  re la t i : )n  t o  t h e  
b u ~ j . ~ r i r ? s s  before  i.Y.. ' I' Id. ( c i t a t i o n  omi t ted)  . F I i t h o u t  
question, : i iscx.ssion w i t h  o ther  Senators i n  t h e  Capi.tol abrsut 
the me-rits of, the la.ck of popular support: for, and indus t ry  
o p p x i t i o n  EO a bill coining t o  a 'vote fa l . Is  square ly  w i t t i i . 1 1  
the Speech or Debate c l a u s e .  

_ -  

Secailse Senatcr  b?cConnell's speech i n  t h e  Senate 
reg a r tli. ng I eg i $3 1 a t  i o n  I s ab s o 1 u t  e. 1 y p r iv i 1 e ge d , and be cii u s e 
Senatox McConnell vai.ues t he  s e p x a t i o n  of powers pr;..ncip:!e 
t h a t  undezlies t h e  c l a i i s e ,  he  d e c l i n e s  t o  comment on t he  
numerous i.nac;curate ilews r e p o r t s  about  his d i scuss ions  w i t h  
colleagues r-egardi.xig t h e  Senate 's  vo te  on a c!l.oture p e t i t i o n  
i:ivolvi:ig t:oba;.cn 1.egisLati.on. ACfitlavit of Senator  Mit.ch 
T.lcCc,nneli, 4 5 (att.acnad as Exhibi t  A! . 

2 .  Tho Comm.ission €:as No J u r i s d i c t i o n  to Regulate 
the Issue Advvacacv Addressed in t h e  C a m p J - a i n t .  

For all its libe ' es with the f a c t s ,  the Compiaint 
:'toes not contend t h a t  the hypo t h e t  ical fut.iire adve rt i rienent s 
a t  issue will "express1.y  advocate the e1sc;tion or defeat  of a 
c.l.ear-i"f identi fi.ed f ede ra l  c a n d i d a t e .  More t h a n  2::) y 
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Court h a s  expressly h e l d  t h a t  speech paid  f o r  by corpora t ions  
addr-essing i i rpor tan t  i s s u e s  ii-: :he po i . i t i ca1  arena - -  and no 
i s s u e  in the p o l i t i c a l  arena. ap  ars ~ m r e  important to t h e  
tobacco industry than  the  one a ressed. in t hese  
adver t i sements  - - is  complete.ly rotecited frorn r e g u l a t i o n  by 
the First Arnendiiient. F i i - s c  N a t ' . l  Bank of- Boston v. B e l l o t t i ,  
4 3 4  U.S. 7 6 5 ,  777 ( 1 9 7 8 )  ( s t r i k i n g  s t a t e  law prohi .b i t ing  
co rpora t ions  f r o m  a i r i r q  t h e i r  v i e w s  on hal . lot  measures) . 
Indeed, the: Supi-erne C o l u r t  has struck down even t.he most 

.nt.ary r e s t r i c t i o n s  on i.ssue advocacy. McIntyre v. Ohio 
on C o i m ' n .  5J.4 U . S .  3 3 4 ,  356  (1495) (strikiag r;ta.t:.e 

req:iize.nen: t.hat i s s u e  cr ientec:  pamphlets id .en t i fy  t.Le 
a u t k a r )  ; C i . t i z e n s  A g a : i n s t  R e n t  Contro.2 v .  C i C , - y  of B e r k e l e , y ,  
4 5 4  I!.$. 2 9 0 ,  2 9 7  ( i 9 8 l )  (striking c i t y  n:rdinance l i rn i t i ng  
cont r i .bu t ions  tc ccomrnilztee formed t o  oppose a ballot measure) . 

T h e  S_ipreme Court adopted. t he  express  advocacy 
s t anda rd  pr.ecis-.ly t o  p r o t e c t  issue advocacy such  as that 
a l l e g e d l y  c:onte:iiplated by the  Zobacco companies. [TI he 
d 1. st i nc 'i io:.; be 1: wsen d i scuss ion  o f  i s  sues  and candida tes  and 
a d x x a c y  of the e l e c t i o n  or  de fea t  of candida tes  may o f t e n  
d i s s o l v e  i n  practical a.pplicacio?i. '' Euckley, 4 2 4  U.S. a t  4 2 .  
.Acr.ordi.nqly, :he Court h e l d ,  c.nly c i i e  b r i g h t  - l i n e  ex.press 
advocacy- s r a n d a r d  provides   speak.;^^ with the cons t i t u t i . ona l ly  
:reqsireri degrer; o . E  security ,cozcei-niiis what speech w i l l  and 

'':L:zc+je arid t r i . i r \ "  t h e i r  pi>:liticel discours,c_.. .TU'. 
\ * +  *-~.&.I ? 1 not  be r e g u l a t e d .  Anychinu letss w o u l d  conipel speakers  t o  

Nor itiould alleged coord ina t ion  transform ocheriu.i.se 
pror.cci-.ed i s s u e  advocacy i n t o  speech t h i t  t h e  Commission [nay 
r e g u l i i t e .  'i'he U n i t e d .  States Court of Appeals f o r  the D i s c r i . c ' i  
of 7 ~ l ~ ~ i i i S i a  L'i?:cuj..t. has recoyrii zed  that coordj-nated spendiny 
coasY.itztes a n  i n -k ind  contribu?:ion to a candida te  &y i f  the 

:-. .- - 1 I =  .- a y 1 y i &: t ed f ede ra l  r.,2:ldi.da!: Orloski  v .  F'EC, 7 9 5  
F . 2 d  156 (D.C. C i r .  1986:. In i jL '10 i, a ccrporat i .on 

:.,pending -. e s ~ r  iy advoaates t!?e qslei-itioi-! or defeat: of n 

risored a picnic f ~ r  1, 000 seriior i t i z e r i s  j.n coordina, t ion 
h a caridida,ze short1.y before  an eiecti.o:i. The can(?id. ,ate,  

c ~ h ~  had i;eeri c r i t i c i z e d  f o r  not s!.ipportirig s e n i o r  citizens' 
i s s u e s ,  addressed i.ssues of concern t.o rs-eniors a t  the picnic, 
h u t  s tuc i i cus ly  avoided appealirig for v c ~ t e s .  The C o r m i s s i o r :  
disnissed a complaint a l . leging t:hnt t h e  c o s t s  of the  ;?icnic 
were i.llccjal. i n -k ind  c o n t r i b u t i o n s  t o  the  cand:idate, ;r:d the 
Coi i r -c.  of Appea1.s agreed:  

"Under the Act: th l . s  type  of 'donat ion '  i.s o n l y  
a ' c o a t r i b u t i o n '  i f  i t  f i r s t  q i :a l i f ies  as 3.1: 
' exg-ndi t u r e  ' and, u n d e r  t h e  ::E<: ' s 
. in terpret :a t ion,  s u c h  ii donat.ion is not an 
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expend.i t u r e  unless someone at: the f unded eve:i!:. 
exp res s ly  advocates t h e  r ee1ec t ion  of t he  
i.ilcumfr)ent or the de fea t  of an opponent o r  
sol ic<. . ts  or  accepts  money t o  support t h e  
incumk)eiit's r e e l e c t i o n .  Id .  tit 1.63. 

S i m i l a r l y ,  t h e  Attorney G e n e r : a l  of the. United S t a t e s  
has r e j e c t e d  t h e  ar-gument t h a t  coord ina t ion  t ransforms i s s u e  
advocacy i n  t c uripro t e c t ed spe E! t: i1 . Not. w i t 11s t and i ng c re d i b 1 e 
evide.nce t.hat Pjresident  Cl inton draff!red t h e  t e x t  of numerous 
i s s u e  adver t  iserrlent s t h a t  t he  Cernccrat ic National Corntnic t e e  
tunded ent . i . re ly  w i t h  s c ~ c a l l e d  "soft money, Att-orney General 
J ane t  Reno decl..i.ned t.o a.ppoi.nt an independ.ent coiunsel t o  
i n v e s t i g a t e .  She e ~ p l ~ a i n e d . :  

'I  Wi t 11 r e spec t  t o  c c m  rd. ina c. cd ined i a 
advert isements  hy political. p a r t i e s  (an  a rea  
t h a t  has rece ived  much a t t en t . i on  a s  of l a t e ) ,  
t he  cropcr c h a r a c t e r i z a t i o n  of a  articular 
.expenditure depends not (xi the  decree of 
_- coo.rdinat ion,  b u t  ra!:her. or? the ~oiiten!; of !:-he 
__.-_ messaqg. 'I  Letter of Attorney  General Reno t c  
Ci?airrnan 9rr i .n  Iiatc?], Apr i l  1 4 ,  1397, at '7 
(Exhibit E )  (emphasis ac?ded).  

T h e  C!omrnissio;l simply has no j u r i s d i c t i o n  ovei- E h e  
p n t e n t i a l  f u t u r e  advertisemenLs al . leyed i n  t h e  complaint .  A s  
t h e  United S t a t e s  C o i . i r t  of ATjpea1.S f o r  t h e  F'oi3rt.h Ci-rcui t  
recentLy expl.airied: I' [Ij t is  iritli.spu'iahie t h a t  t h e  Supreme 
Court l i m i t e d  t.he FECI s r egu la to ry  a u t h o r i t y  t o  expendi tures  
which, through explicit words, advocate t he  e.I.ecr.ion ow d e f e a t  
o f  a s p e c i f i c a ? ? ~  i d e n t i f i e d  f e d e r a l  cand ida te .  " FEC v. 
C h r i s t i a n  Actirm Network, in-., 110 F.3d : L O G 9 ,  1064 (4th C i r .  
1-?9'7! . Pur.sui!ig an i n v e s t i g a t i o n  against Senator  IccConne2.1 i n  
the i::sr:ant MU!< would be wi.t:houi: substar i t i ,c ; l  basis under- the 
5qu::il Access t c j  j u s t i c e  Act . 

3 .  Senator McConnelL Did Sot Coordinate the 
Tobacco Companies' lssue Advertisements w i t h  
Anv C a n T z s k l L  ~ _______.__I __. 

,Se t.or McConne 1 L has  x.ir?e:?L: i voca 2.1 y den i ecI i I I  h i s  
5 f f i.jav it attac:.iieci t o  t h i s  letter that he "arrariged, 
i :oo i :d~r ia t .~~l ,  ar d i r y c t e d  any aspect. of t he  tobacco ?-r!dustry's 
~ . ~ l b l i c a t i s i - ,  c:y h-oadca,st of tiieir issue ~itl~,~ertiserr!ejit~. 1' 

:<<:(:c>::ine11 .:>ft<da:.,-it, $ '7, 

Even if !:he C'c?mmi:;sio:i were t~ use 4 t . s  independ::nt 
c xpe n d i t I.! 1.3 r e p  1 a t i on s t c L? e 1' ?I !I e c oor d i. ii a t i on , t h e  c orrip 1 ai. 1-1 t 
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does not. al!.ege ,any conduct by S i n a t . o r  McConnel.1 that c o u l d  
conceivably s a t i s f y  such a h i y h  stayidard. '?he Commi.ssion' s 
independsnt expendi ture  r egu la t ions  de f ine  "coordiI-iat4.anii t o  
require some actio:? "by t h e  candida te"  w i t h  r e spec t  to che 
cont:ent, form, or  t i! t ing of the  a ,dve r t i s emen t .  1.1 2.F.R. 

109.1 ibi ( 4 )  i i . )  ( " any  arra.r?.yenient, coordi.:iaiioz, o r  d i r e c t i o n  
bv t h e  carididate c:r h i s  o r  h e r  a g e n t  p x i . 0 ~  t o  t h e  publ.icati.on, 
d i s t r i b u z i o n ,  d i s p l a y ,  o r  hroa st of  t h e  communication!; 11 
C . F . R .  B 159.1 (bj ( 4 )  ( i i  !A) (coord ina t ion  p~:esiimed i f  [;SI ased 
on infor.mat.i.on zbout t h e  candidate-':: p l a n s ,  p r o j e c t s ,  o r  needs 
provided r.0 t h e  expending perscc ioV t h e  carididate" i (emphasis 
added) . Senator  I\<cConnell also deiiies t h a t  he has  provided 
a.ny information t o  any tobacco i . .ndi~stry r e p r e s e n t a t i v e s  about 
any S e n a t o r i a l  c a n d i d a t e ' s  campaign p l 3 n s .  M c C o n r l e l ?  Aff. a t  
q! ? .  St i s  now clear t h a t  evl.dence, ratb,e:t- than Co:r!missiori 
presurnptioms, is necessary IC: support  any f ind ing  C J ~  
coord ina ted  act!ivi.ty - -  even assurning !co;itrary t o  tl-1s law 
c i t e d  i.n P a r r  1 . C  above! that coordination is releva:>t .  
Co~lcrado Rspubl. icari  F e d .  Carnpa.i,gn Cc?nm7. v. FEC, I16 S. C t .  
2.309,  2313 (19%) ( " A n  cqency '  -- s simpiy c t? i l ing  an independent 
expendi ture  a ' fcoord.inated expendi ture '  zannot ( f o r  
c o n s t i t u t i s n a l  .purposes) make i t  o n e .  " )  . 

Nor would t h e  a l l e g a t i o n s  i n  the complaint. - -  ever! 
if :rue - -  warrant. a d i f f e r e r , t  conclusion. Were the  Senator 
t o  have expressed an expeccat ion i i i  ;June t h a t  t h e  tobacco 
i n d u s t r y  would cont inue  t o  r 1 . m  i s s u e  a2vertisernent.s i n  ths 
s i i r i i n i e r  and fall. t-o couriter ,::ontir:uing legislative proposals 
expected t o  be debated i n  t h e  E o u s e  and Senate ,  ne would have 
k e n  doirig notking more than rspeat:i.ng t:.ne widely repor-ted 
ste1t.ernenc.s of ~..iimei-ous tohaccc conipany o f f i c i a l s .  See, e .  g. , 
W1. I 1 F a m  Schneicier, "Anot-her Over-Reach, Maybe a New Endinn, I' 
T J i e  N a t i o n a l  ~ J o u m a l ,  ( J ~ n e  2 ? ,  1 .998)  ( ' I  ' over  t h e  next severai. 
n i o n t ! i s  leading t o  t h e  electiori  i n  Iqovenber, we a r e  !goi.nrj to 

d;scussions w i t h  peop le  i n  t h i s  country a b o . ~ t  the 
&cite in t h i s  to~virn and t h e  l a c k  of l e a d e r s h i p ,  ' 
L r i c  . Chairinaii St:eveI: G d d s t o n e  warne.d on 

A1pi:il 8 .  'I j . I l ldeed,  i.n iigtit.  vf t:.he ur:pl-ec!ed..~i:..d 'I.(?vel (:;f 

j.!idiustry payinei-~trs i.vo~:lrl have exceeded $5G0 b i l . l o n  ove:r 25 
years -.-- IL w o ~ 1 . l d  be s u r p r i s i n g  i.f the ~.ohac:co i : o ~ u p ~ n i e s  did 
I i o t  laurxki s~L:scaiiied pub l i c  discussion on the i s s u e s  . 

T h e s e  szat.ernent.s a r e ,  of c m u r s e ,  110 mom a n  

L-v, L3 i 7 . 3  pc'ieritial. :roverr:nit i i; t  ..., r e g u L a t i o n  and taxr;t.ion - -. _. q' L .:. - c .j 

iridicat.ion il an FECA vio1.atiori Char! staterrtents by ~~ln- 
t ob a c C:O a iivo !:e:: expressing an int.;7:ition t o  ruri i s s u e  
adver t  i.c;exei:ts a t t a c k i n g ,  by name, Senators who voted t o  
defeat t h e  tobacco l e g i s l a t i o n .  B i l l  Novel . l i  ~ a s i o ; ~ a r o r y  t o  
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2 U . S . C .  6 437g(a) (I!. Any Commission action on the basis of 
ai? ind iv idua l  complaint. alleging prospec t ive  violations of t h e  
FECA is w i t h o u t  3. s t a t u t o r y  basis .  

Seccmd, the Commission's r egu la t i . ons  require a 
CO: -3laint. t.o "clearly ident . i . fy  as a respondent. each person or 
e n t i t y  who is alleged t o  ha-?e committed a ~ ~ i o l a t i o r i .  ' I  il 
C.F.R. 8 1 1 1 . 4 i d ) .  The Commission 1.s author ized  ?7y tile 
~-e:?!:lati~ns to c o t i f y  and seek a response i'i:om "each 
r-esyondent@' i d e r r t i i i e d  ir, t h e  complaint .  li C . F . R .  
5 1 1 1 . 5  (a) . The complaint at.tached t o  t h e  Commission's 
L e t t e r ,  however, i d e n t i f i e s  a s  responc1ent.s o n l y  E i ve  tobacco 
c.:ciiipani.es. I t  does not allege that Senator- Mc:Ccnneli 
committ.ed any violation. 

1Yiird.. consis tent .  w i t . h  its omission of Senator  
McCorine3.1 as 3 ~ e s p o n d e n t ,  t h e  =.onplaint i-ntirnates t h a t  che 
str?.Lutory violaizion 2: issue is  the p r o h i b i t i o n  on co rpora t e  
ca;-i tr ibuti .ons i.2 2 U.S.C. S 441b. Senator IvicConneil, of 
~ : ~ u r s e ,  is not ,3 corpora t ion  arid could not have v i o l a r e d  2 
L J . S . C .  B 4410. 

* * * 

The comr1.ain.t i s  nothing more thar, an at tempt  by an 
i n t e r e s t  group t o  clrcumven.t: t h e  Leyi.s.lati.ve p rocess .  Nei ther  
the FECA nor  t k  Commission's r e g u l a t i o n s  were desigr?ed t o  
permit in te res t :  groups tha t  l o se  Legislat:ive hat.tlr7s t o  
cont i 3 u e  t h e i r  f i g h t  hefure t h e  t:ocimission or i.n t!ie c o u r t s .  
St i'1.I less a r e  FECA and t he  Commissicn' s regulations des iynec i  
t.o permit a ciiogruntied i.r:terest g r o u p  to enlist t he  a i d  of ii 
f e d e r a l  hureaucracy t o  institute a puni t j .ve  i n v e s t i g a t i o n  
agair is t  those who wii: l ~ y i s l i i - .  - L V Y  b a t t l e s  . The Co:nmissi.on 
should dismiss  che c - o m p l a i n t  1i.n i t s  a n t i r e c y ,  o r ,  at the vex'y 
l e a s t ,  <:ea:;@ the th rea t ened  Speecii nr Debate clause vio%ati.o:-! 
by pr.smpt.:l..y dismissing Se.nator McConr.ell. as a r e s p o n c i e ~ t  ~ 

. .  

2 inc  e r e  1 y , 

At t a c hmen t 



, ..~ . .  . .~ . .. 

SENATOR MITCH McCONNELL, a f t e r  being duly  sworn, 

deposes and says as follows: 

1. My m . m e  is  Addison Mi tche l l  McConnel.1. J r .  1 am 

one of t h e  t w o  Un.i.ted S t a t e s  Senators  from the  Commonwealth of 

Kent.ucky. My o f f i c e  address  i.s 361A.  Russell. Senate  Of f i ce  

Biii lding, Washington, DC 20516-1702. I was r e - e l e c t e d  i n  

November 1736, and my c u r r e n t  term e x p i r e s  i n  January 2 0 0 3 .  I a m  

not. up f o r  r e - e l e c t i o n  t h i s  year. 

2 .  I have reviewed the complaint f i l e d  wi th  t h e  

Federal  E lec t ion  Commission by t h e  Campaign f o r  Tobacco-Free 

Kids. kl.though t h a t  cmipla in t  names f i v e  tobacco companies ( b u t  

no t  me! a s  respondents ,  I understand t h a t  t h e  Coinmissionss staaff 

has added me as a respondent .  

3 .  Begirining l a s t  year,  t h e  United S t a t e s  Senate  

begaii t o  cons ider  major l e g i s l a t i o n  a f f e c t i n g  the  tobacco 

i n d u s t r y .  There a:re appruxima.t:ely 6 0 , 0 0 0  toba,cco growers i n  

Kentucky, and tobacxo is t h e  largest: cash crop i n  t h e  s t a t e .  

Siizce the t.obac:cu .ind::stry i s  important t o  t h e  economy of 

P:ent:ic%y, and t o  many of my c o n s t i t u e n t s ,  1 have always paid 

close a t . t en t ion  t o  any 1egislat .kve ma t t e r s  t ha t  cotlld have a 

s j .gnif ica .nt  e f f e c t  on t h a t  i ndus t ry .  For tha.t reason,  I followed 

t h e  tobacco . legislation closely. As the  proposed l e g i s l a t i o n  

proceeded through. t h e  l e g i s l a t i v e  process  and was r epor t ed  out  of 

t h e  Commerce Committee, the bi.11 became a major focus not  on ly  of 
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the Senate  but  of t h e  news media as well. From approximately 

Apr i l  .199R tkrroush Ju.ne 1 9 9 8 ,  hard ly  a day went by dur ing  w h i c h  I 

was rict i . ~ - : ~ l . ~ ~ d  i n  d i scuss ions  o r  westings concerning t h e  

l e g i s l a t i o n .  1 made no s e c r e t  of my view t h a t  t h e  l e g i s l a t i o n  

was bad p u b l i c  p o l i c y  arid would be s e r i o u s l y  de t r imen ta l  t o  t h e  

i n t e r e s t s  of r??y c o n s t i t u e n t s  and t h e  p u b l i c  a t  large. 

4 .  While t h e  tobacco l e g i s l a t i o n  was under 

c o n s i d e r a t i o n  by t h e  Senate ,  t h e  f i v e  tobacco companies 

ori.gina1l.y named r1:s respondents i n  t h i s  mat te r  began a i r i n g  a 

s e r i e s  of non-cand ida te - spec i f i c ,  pure i s s u e  advert isements  

opposing the  l e q i s i a t i o n .  These advert isements  advocat.ed t h e  

r e j e c t i o n  of the tobacco l e g i s l a t i o n ,  but t o  t h e  b e s t  of my 

kiio~~ledge, information,  arid b e l i e f  d id  nocJ_ advocate t.he e lec t ion  

o r  d e f e a t  of any named cand ida te .  1 had a b s o l u t e l y  no r o l e  i n  

t h e  d e c i s i o n  Po a i r  those  advertiseiwnts, t h e  conten t  o f  those  

 advertisement,^, 01- dec i s ions  on where t o  p l ace  those  

adve r t  i semen t s . 
,- 
3 .  The i n d u s t r y ' s  a d v e r t i s i n g  campaign appeaxed -io m e  

t o  he success fu l  i n  s e v e r a l  respects. F i r s t ,  t h e  a d v e r t i s i n g  

campaign revea led  s e r i o u s  flaws i n  t h e  l e g i s l a t i o n  t ha t  had not 

been r epor t ed  by the mainstream media. Second, it genera ted  an. 

enormous vol.ilrne of mail and telephone c a l l s  opposing t h e  

l e g i s l a t i o n  t o  aiy col leagues  in the  Senate. And f j - n a l l y ,  p u b l i c  

op in ion  polls began t o  show a l.ack o f  p u b l i c  support  f o r  t h e  

ex tens ive  federal. r e g u l a t i o n  of the tcbacco i n d u s t r y  proposed by 
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t h e  b i l l .  In p a r t  due t o  t h e  i n d u s t r y  a d v e r t i s i n g  ca,mpaign, a s  

w e l l  a s  c l o s e r  sc ru t . iny  o f  t h e  b i l l  by t h e  p u b l i c  and t h e  Senate ,  

nany of my Senate  co l leagues  began t o  have s e r i o u s  r e s e r v a t i o n s  

about t h e  b i l l .  

6 ,  A r t i c l e  I ,  Sec t ion  6 of t h e  C o n s t i t u t i o n  of t h e  

United S t a t e s  con ta ins  t h e  Speech o r  Debate Clause, which 

p rov ides :  "For any Speech or  Debate i n  e i t h e r  House, [Senators  

and Representa t ives]  s h a l l  not  be qriestioiied i n  any o ther  Place." 

T h i s  p rov i s ion  and t h e  Supreme Court dec i s ions  applying i t  

r e f l e c ?  a clear POL i c y  t h a t  Senators  and Representa t ives  cannot 

and should not  comrnent on t h e i r  1eg i s l a t . i ve  a c t i v i t i e s  i n  

jud ic i . a l  , execut ive ,  or adminis t ra t . ive i n v e s t i g a t i o n s .  For t h i s  

reascn, I d e c l i n e  to comment on t h e  many inaccurat.e accounts  i n  

t h e  media concerning disc .ussions I a l l e g e d l y  had wi th  my Senate  

co l l eagues ,  and t h e  even t s  a t  t he  Senate  Republican Cauc.us on 

June 1 7 ,  1996. 

7 .  A t  :no t i m e  have I arranged,  coord ina ted ,  o r  

d i r e c t e d  any aspec t  of t h e  tobacxo : industry 's  p u b l i c a t i o n  o r  

broadcast  o f  t , h e i r  i s s u e  adver t i sements .  Fu r the r ,  1 have not  

provi.cied any tobacco i n d u s t r y  r e p r e s e n t a t i v e  wi th  information 

about s n y  Senator i .a l  cand ida te ' s  campaign p l a n s .  N o r  has  m y  

i n d u s t r y  r e p r e s e n t a t i v e  provided to me information about t h e  

s p e c i f i c  l o c a t i o n s  where such advert isements  were or are planned, 

o r  t h e  s p e c i f i c  conten t  o f  those  adver t i sements .  To pu t  i t  

p l a i n l y ,  1 have had a b s o l u t e l y  no d i r e c t  or i n d i r e c t  i npu t  i n t o  
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the c o n t e n t ,  s t y l e ,  medium, p u b l i c a t i o n ,  or t a r g e t i n g  o f  the 

i n d u s t r y ' s  adver t i sements ,  nor do I in t end  t o  have any such 

d i r e c t  or i n d i r e c t  i n p u t .  

Further a f f i a n t  sayeth n o t  

Subscrib d and sworn t o  before me 
this . .  f i R d a y  of August ,  1998. 


